








(2)  All interstate waters, including interstate wetlands;

3) The territorial seas;

(4)°  All impoundments of waters otherwise defined as waters of the United States under this
definition;

(5) All tributaries of waters identified in paragraphs (1) through (3) of this section;

(6)  All waters, including wetlands, adjacent to a water identified in paragraphs (1) through
(5) of this section; and

(7)  Ona case-specific basis, other waters, including Wetlaﬁds, provided that those waters
alone, or in combination with other similarly situated waters, including wetlands, located in the

same region, have a significant nexus to a water identified in paragraphs (1) through (3) of this

section.

(t) The following are not “watets of the United States™ —

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Water Act.

(2) Prior converted cropland. Notwithstanding the determination of an area’s status as
prior converted cropland by any other federal agency, for the purposes of the Clean Water Act,
the final authority regarding Clean Water Act jurisdiction remains with EPA; and,

(3) Artificially irrigated areas that would revert to upland should application of irrigation
water to that area cease; artificial lakes or ponds created by excavating and/or diking dry land
and used exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing; artificial reflecting pools or swimming pools creat‘ed by excavating and/or diking dry
land; small ornamental waters created by excavating and/or diking dry land for primarily

acsthetic reasons; water-filled depressions created incidental to construction activity;



groundwater drained through subsurface drainage systems; gullies and rills; non-wetland swales;
and puddles; |

(4) Ditches that are excavated wholly in uplands, drain only uplands or non-jurisdictional
waters, and have no more than ephemeral flow; and

7(5) Ditches that do not contribute flow, either directly or through other waterbodies, to a

water identified in paragraphs (s)(1) through (s)(3) of this section.

(1) Definitions —

(1) Adjacent: The term adjacent means bordering, contiguous or neighboring. - Waters,
including wetlands, separated from other waters of the United States by man-made dikes or
barriers, natural river berms, beach dunes and the like are “adjacent waters.”

(2) Neighbering: The term neighboring, for purposes of the term “adjacent” in this section,
includes waters located within the riparian area or floodplain of a water identified in paragraphs
(s)(1) through (s)(3) of this section, or waters with a surface or shallow subsurface hydrologic
connection to such a jurisdictional water.

(3) Riparian area: The term riparian area means an area bordering a water where surface or
subsurface hydrology influence the ecological processes and plant and animal community
structure in that area. Riparian areas are transitional areas between aquatic and terrestrial
ecosystems that influence the exchange of energy and materials between those ecosystems.

(4) Floodplain: The term floodplain means an area bordering inland or coastal waters that was |
formed by sediment deposition from such water under present climatic c-ondiﬁons and is
in_undated during periods of moderate to high water flows.

(5) Tributary: The term tributary means a waterbody physically characterized by the presence



of a bed and banks énd ordinary high water mark, which contributes flow, either directly or
through other waterbodies, to a water identified in paragraphs (s)(1) through (s)(3) of this
section. A waterbody that otherwise qualifies as a tributary under this definition does not lose its
status as a tributary if, for any length, there are oné or more man-made breaks (such as bridgés,
culverts, pipes, or dams), or one or more natural breaks (such as wetlands at the head of or along
the run of a stream, debris piles, boulder fields, or a stream that flows underground) so long asa
bed and banks and an ordinary high water mark can be identified upstream or downstream of the
break. Iﬁ addition, wetlands are tributaries (even if they lack a bed and banks and ordinary high
water mark) if they contribute flow, either directly or through other waterbodies to a water
identified in paragraphs (s)(1) through (s)(3) of this section. A tributary, including wetlands, caﬁ
be a natural, man-altered, or man-made water body and includes waters such as rivers, streams,
lakes, impoundments, canals, and ditches not excluded in paragraph (b)(4) and (b)(5) of this
section.

(6)l Wetlands: The term wetlands means those areas that are inundated or saturated by surface
or groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typicaliy adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs and similar areas.

(7) Significant nexus.: The term significant nexus means a more than speculative or
insubstantial effect that a water, including wetlands, either alone or in combination with other
similarly sifuated waters in the region (i.e., the watershed that drains to a water identified in
paragraphs (s)(1) through (3) of this section), has on the chemical, physical or biological
integrity of a water identified in paragraphs (s)(1) through (3) of this section. Other waters,

including wetlands, are similarly situated when they perform similar functions and are located



sufficiently close together or close to a “water of the U.8.” so that they can be evaluated as a
single landscape unit with regard to their effcct on the chemical, physical, or biological integrity

of a water identified in paragraphs (s)(1) through (s)(3) of this section.

The following text replaces the definition of “Waters of the United States™ at 40 C.F.R.
§232.2:
Waters of the United States or waters means:
(a) For purposes of all sections of the Clean Water Act, 33 U.8.C. 1251 et. seq. and its
implementing regulations, subject to the exclusions in subsection (b) of this section, the term
“waters of the United States” means:
(1_) All waters which are currently used, were used in the past, -or may be susceptible to use in
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the
tide;
(2)  All interstate waters, including interstate wetlands;
(3)  The territorial seas;
(4)  All impoundments of waters otherwise defined as waters of the United States under this
deﬁnition;
(5) All tributaries of waters identified in paragraphs (1) through (3) of this section;
(6)  All waters, including wetlands, adjacent to a water identified in paragraphs (1) through
(5) of this section; and
(7}  On acase-specific basis, other waters, including wetlands, provided that those waters

alone, or in combination with other similarly situated waters, including wetlands, located in the



same region, have a significant nexus to a water identified in paragraphs (1) through (3) of this

section.

(b) The following are not “waters of the United States” ~—

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Water Act.

(2) Prior converted cropland. Notwithstanding the determination of an area’s status as
prior converted cropland by any other federal agency, for the purposes of the Clean Water Act,
the final authority regarding Clean Water Act jurisdiction remains with EPA; and,

(3) Artificially irrigated areas that would revert to upland should application of irrigation
water to that area cease; artificial lakes or ponds created by excavating and/or diking dry land
and used exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing; artificial reflecting pools or swimming pools created by excavating and/or diking dry
land; small omamental waters created by excavating and/or diking dry land for primarily
aesthetic reasons: water-filled depressions created incidental to construction activity;
groundwater drained through subsurface drainage systems; gullies and rills; non-wetland swales;
and puddles;

(4) Ditches that are excavated wholly in uplands, drain only uplands or non-jurisdictional
waters, and have no more than ephemeral flow; and

(5) Ditches that do not contribute flow, either directly or through other waterbodies, to a

water identified in paragraphs (a)(1) through (a)(3) of this section.

(¢} Definitions —



(1) Adjacent: The term adjacent means bordering, contiguous or neighboring. Waters,
including wetlands, separated from other waters of the United States by man-made dikes or
barriers, natural river berms, beach dunes and the like are “adjacent waters.”

(2) Neighboring: The term neighboring, for purposes of the term “adjacent” in this section,
includes waters located within the riparian area or floodplain of a water identified in paragraphs
(a)(1) through (a)(5) of this section, or Waters with a surface or shallow subsurface hydrologic
connection to such a jurisdictional water.

(3) Riparian area: The term riparian grea means an area bordering a .water where surface or
subsurface hydrology influence the ecological processes and plant and animal community
structure in that area. Riparian areas are trgnsitional areas between aquatic and terrestrial
ecosystems that influence the exchange of .energy and materials between those ecosystems.

(4) Floodplain: The term floodplain means an area bordering inland or coastal waters that was
formed by sediment deposition from such water under present climatic conditions and is
inundated during periods of moderate to high water flows.

(5) Tributary: The term tributary means a waterbody physically characterized by the presence
of a bed and banks and ordin_ary high water mark, which contributes flow, either directly or
through other waterbodies, to a water identified in paragraphs (a)(1) through (a)(3) of this
section. A waterbody that otherwise qualifies as a tributary under this definition does not lose its
status as a tributary if, for any length, there are one or more man-made breaks (such as bridges,
culverts, pipes, or dams), or one or more natural breaks (silch as wetlands at the head of or along
the tun of a stream, debris piles, boulder fields, or'a stream that flows inderground) so long as a
bed and banks and an ordinary high water mark can be identified upstream or downstreﬁm of the

break. In addition, wetlands are tributaries (even if they lack a bed and banks and ordinary high



water mark) if they contribute flow, either directly or through other waterbodies to a water
identified in paragraphs (a)(1) through (a)(3) of this section. A tributary, including wetlands, can
be a natural, man-altered, or man-made water body and includes waters such as rivers, streams,
lakes, impoundments, canals, and ditches not excluded in paragraph (b)(4) and (b)(5) of this
section.

(6) Wetlands: The term wetlands means those areas that are inundated or saturated by surface
or groundwater at a freﬁuency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs and similar areas.

(7) Significant nexus: The term significant nexus means a more than speculative or
insubstantial effect that a water, including wetlands, either alone or in combination with other
similarly situated waters in the region (i.e., the watershed that drains to a water identified in
paragraphs (a)(1) through (3) of this section), has on the chemical, physical or biological
integrity of a water identified in paragraphs (a)(1) through (3) of this section. Other waters,
including wetlands, are similarly situated when they perform similar functions and are located

sufficiently close together or close to a “water of the U.8.” so that they can be evaluated as a
single landscape unit with regard to their effect on the chemical, physical, or biological integrity

of a water identified in paragraphs (a)(1) through (a)(3) of this section.

The following text replaces the definition of “navigable waters” at 40 C.F.R. §300.5:
Navigable waters as defined by 40 CFR 110.1, means the watets of the United States, including

the territorial seas.



(a) For purposes of all sections of the Clean Water Act, 33 U.S.C. 1251 et. seq. and its
implementing regulations, subject to the exclusions in subsection (b) of this section, the term
“waters of the United States” means:

(1)  All waters which are currently used, were used in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the
tide;

(2) All interstate waters, including interstate wetlands;

(3)  The territorial seas;

(4)  All impoundments of waters otherwise defined as waters of the United States under this
definition; |

(3) All tributaries of waters identified in paragraphs (1) through (3) of this section;

(6)  All waters, including wetlands, adjacent to a water identified in paragraphs (1) through
(5) of this section; and

(7)  Onacase-specific basis, other waters, including wetlands, provided that those waters
alone, or in combination with other similarly situated waters, including wetlands, located in the
same region, have a significant nexus to a water identified in paragraphs (1) through (3) of this

section.

(b) The following aré not “waters of the United States” ——

(1) Waste treatment systems, including treatment ponds or Eagéons, designed to meet the
requirements of the Clean Water Act. |

(2) Prior converted cropland. Notwithstanding the determination of an area’s status as
prior converted cropland by any other federal agency, for the purposes of the Clean Water Act,

the final authority regarding Clean Water Act jurisdiction remains with EPA; and,



(3) Attificially irrigated areas that would revert to upland should application of irrigation
water to that area cease; artificial lakes or ponds created by excavating and/or diking dry land
a_lnd used exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing; artificial reflecting pools or swimming pools created by excavating and/or diking dry
land; small omamental waters created by excavating and/or diking dry land for primarily
aesthetic reasons; water-filled depressions created incidental to construction activity;
groundwater drained through subsurface drainage systems; gﬁllies and rills; non-wetland swales;
and puddles;l

(4) Ditches that are excavated wholly in uplands, drain only uplaﬁds or non-jurisdictional
waters, and have no more than ephemeral flow; and

(5) Ditches that do not contribute flow, either directly or through other waterbodies, to a

water identified in paragraphs (a)(1)} through (a)(3) of this section.

(¢) Definitions —

(1) Adjacent: The term adjacent means bordering, contiguous or neighboring. Waters,

including wetlands, separated from other waters of the United States by man-made dikes or

barriers, natural river berms, beach dunes and the like are “adjacent waters.” |
(@) Neighboring: The term neighboring, for purposes of the term “adjacent” in this section,

includes waters located within the riparian area or floodplain of a water identified in paragraphs

(a)(1) through (a)(5) of this section, or waters with a surface or shallow subsurface hydrologic

connectioﬁ to such a jurisdictional water.

(3) Riparian area: The term riparian area means an area bordering a water where surface or

subsurface hydrology influence the ecological processes and plant and animal community



structure in that area. Riparian areas are transitional areas between aquatic and terrestrial
ecosystems that influence the exchange of energy and materials between those ecosysteﬁs.
(4) Floedplain: The term floodplain means an area bordering inland or coastal waters that was
formed by sediment deposition from such water under present climatic conditions and is
inundated during periods of moderate to high water flows.
(5) Tributary: The term tributary means a waterbody physically characterized by the presence
of a bed and banks and ordinary high water mark, which contributes flow, either directly or
through other waterbodies, to a water identified in paragraphs (a)(1) through (a)(3) of this
section. A waterbody that otherwise qualifies as a tributary under this d.efmition does not lose its
status as a tributary if, for any length, there are one or more man-made breaks (such as bridges,
culverts, pipes, or dams), or onc or more natural breaks (such as wetlands at the head of or along
the run of a stream, debris piles, boulder fields, or a stream that flows underground) so long as a
bed and banks and an ordinary high water mark can be identified upstream or downstream of the
break. In addition, wetlands are tributaries (even if they lack a bed and banks and ordinary high
water mark) if they éontribute flow, either directly or through other waterbodies to a wafer
identified in paragraphs (a)(1) through (2)(3) of this section. A tributary, including wetlands, can
be a natural, man-altered, or man-made water body and includes waters such as rivers, streams,
lakes, impoundments, canals, and ditches not excluded in paragraph (b)(4) and (b)(5) of this
section.

(6) Wetlands: The term wetlands means those areas that are inundated or saturated by surface
or groundwater at a frequency and duration sufficient to support, and that uader normal
circumstances do support, a prevalence of vegetation typicaily adapted for life in saturated soil

conditions. Wetlands generally include swamps, marshes, bogs and similar areas.



(7) Significant nexus: The term significant nexus means a more than speculative or
insubstantial effect that a water, inclﬁding wetlands, cither alone or in combination with other
similarly situated waters in the region (i.e., the watershed that draiﬁs to a water identified in
paragraphs (a)(1) through (3) of this section), has on the chemical, physical or biological
integrity of a water identified in paragraphs (a)(1) through (3) of this section. Other waters,
including wetlands, are similarly sitnated when they perform similar functions ;c1nd are located
sufficiently close together or close to a “water of the U.S.” so that they can be evaluated as a
single landscape unit with regard to their effect on the chemical, physical, or biological integrity

of a water identified in paragraphs (a)(1) through (a)(3) of this sect_ion.

The following text replaces the definition of “navigable waters” at 40 C.F.R. § 300,
Appendix E to Part 300, 1.5:
Navigable waters as deﬁned by 40 CFR 110.1, means the wateré of the United States, including
the territorial seas.
(a) For purposes of all sections of the Clean Water Act, 33 U.S.C. 1251 e, seq. and its
implementing regulations, subject to the exclusions in subsection (b) of this section, the term
“waters of the United States” means:
(I)  All waters which are currently used, were used in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the
tide;
(2)  All interstate waters, including interstate wetlands;

(3)  The territorial seas;



(4)  All impoundments of waters otherwise defined as waters of the United States under this
definition;

)] All tributaries of waters identified in paragraphs (1) through (3) of this section;

(6)  All waters, including wetlands, adjacent to a water identified in paragraphs (1) through
(5) of this section; and

(7)  On a case-specific basis, other waters, including wetlands, provided that those waters
alone, or in combination with other similarly situated waters, including wetlands, located in the

same region, have a significant nexus to a water identified in paragraphs (1) through (3) of this

section.

(b) The following are not “waters of the United States™ -

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Water Act.

(2) f’rior converted cropland. Notwithstanding the determination of an area’s status as
prior converted cropland by any other federal agency, for the purposes of the Clean Water Act,
the final authority regarding Clean Water Act jurisdiction remains with EPA; and,

(3) ArtiﬁciéHy irrigated areas that would revert to upland should application of irrigation
water to that area cease; artificial lakes or ponds created by excavating and/or diking dry land
and used exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing; artificial reflecting pools or swimming pools created by excavating and/or diking dry
land; small ornamental waters created by excavating and/or diking dry land for pﬁmarily |
aesthetic reasons; water-filled depressions created incidental to construction activity;
groundwater drained through subsurface drainage systems; gullies and rills; non-wetland swales;

and puddles;



(4) Ditches that are excavated wholly in uplands, drain only uplands or non-jurisdictional
waters, and have no more than ephemeral flow; and
(5) Ditches that do not contribute flow, either directly or through other waterbodies, to a

water identified in paragraphs (a)(1) through (a)(3) of this section.

(©) Del;'mitions —

(1) Adjacent: The term adjacent means bordering, contiguous or neighboring. Waters,
including wetlands, separated from other waters of the United States by man-made dikes or
barriers, natural river berms, beach dunes and the like are “adjacent waters.”

(2) Neighboring: The term neighboring, for purposes of the term “aﬁjacent” in this section,
includes waters located within the riparian area or floodplain of a water identified in paragraphs
(a)(1) through (a)(5) of this section, or waters with a surface or shallow subsurface hydrologic
connection to such a.jurisdictional water.

(3) Riparian area: The term riparian area means an area bordering a water where surface or
subsurface hydrology influence the ecological processes and plant and animal community
structure in that area. Riparian areas are transitional areas between aquatic and terrestrial
ecosystems that influence the exchange of energy and materials between those ecosystems.

(4) Floodplain: The term floodplain means an area bordering inland or coastal waters that was
formed by sediment deposition from such water under present climatic conditions and is
inundated during periods of moderate to high water flows.

(5) Tributary: The term tributary means a waterbody physically characterized by the presence
of a bed and banks and ordinary high water mark, which contributes flow, either directly or

through other waterbodies, to a water identified in paragraphs (a)(1) through (a)(3) of this



section. A waterbody that otherwise qualifies as a tributary under this definition does not lose its
status as a tributary if, for any length, there are one or more man-made breaks (such as bridges,
culverts, pipes, or dams), or one or more natural breaks (such as wetlands at the head of or along
{he tun of a stream, debris piles, boulder fields, or a stream that flows underground) so long as a
bed and banks and an ordinary high water mark can be identified upstream or downstream of the
break. In addition, wetlands are tributaries (even if they lack a bed and banks and ordinary high
water mark) if they contribute flow, either directly or through other waterbodies to a water
identified in paragraphs (a)(1) through (a)(3) of this section. A tributary, including wetlands, can
be a natural, man-altered, or man-made water body and includes waters such as rivers, streams,
lakes, impoundments, canals, and ditcﬁes not excluded in paragraph (b)(4) and (b)(5) of this
section.

(6) Wetlands: The term wetlands means those areas that are inundated or saturated by surface
or groundwater at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs and similar areas.

(7) Significant nexus.: The term significant nexus means a more than speculative or
insubstantial effect that a water, including wetlands, either alone or in combination with other
similarly situated waters in the region (i.e., the watershed that drains to a water identified in
paragraphs (a)(1) through (3) of this sectioﬁ), has on the chemical, physical or biological
integrity of a water identified in paragraphs (a)(1) through (3) of this section. Other waters,
including wetlands, are similarly situated when they perform similar functions and are located

sufficiently close together or close to a “water of the U.S8.” so that they can be evaluated as a



single landscape unit with regard to their effect on the chemical, physical, or biological integrity

of a water identified in paragraphs (a)(1) through (a)(3) of this section.

The following text replaces the definition of “navigable waters™ at 40 C.F.R. § 302.3:
Navigable waters means the waters of the United States, including the territorial seas,
(a) For purposes of all sections of the Clean Water Act, 33 U.S.C. 1251 et. seq. and its
implementing regulations, subject to the exclusions in subsection (b) of this section, the term
“waters of the United States™ means:
(1)  All waters which are currently used, were used in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the
tide;
(2)  All interstate waters, including interstate wetlands;
(3)  The territorial seas;
{4y Al impoundments of waters otherwise defined as waters of the United States under this
definition;
(5) All tributaries of waters identified in paragraphs (1) through (3) of this section;
(6)  Allwaters, including wetlands, adjacent to a water identified in paragraphs (1) through
(5) of this section; and
(7)  Onacase-specific basis, other waters, including wetlands, provided that those waters
alone, or in combination with other similarly situated waters, including wetlands, tocated in the
same region, have a significant nexus't.o a water identified in paragraphs (1) through (3) of this

section.



(b) The following are not “waters of the United States™ —

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Water Act.

(2) Prior converted cropland. Notwithstanding the determination of an area’s status as
prior converted cropland by any other federal agency, for the purposes of the Clean Water Act,
the final authority regarding Clean Water Act jurisdiction remains with EPA; and,

(3) Artificially irrigated areas that would revert to upland should application of irrigation
water to that area cease; artificial lakes or ponds created by excavating and/or diking dry land
and used exclusively for such purposes as stock watering, irrigation, seftling basins, or rice
growing; artificial reflecting pools or swimming pools created by excavating and/or diking dry
land; small ornamental waters created by excavating and/or diking dry land for primarily
aesthetic reasons; water—ﬂlléd depressions created incidental to construction activity;
groundwater drained through subsurface drainage systems; gullies and rills; non-wetland swales;
and Quddles;

(4) Ditches that are excavated wholly in uplands, drain only uplands or non-jurisdictional
waters, and have no more than ephemeral flow; and

(5) Ditches that do not contribute flow, either directly or through other waterbodies, to a

water identified in paragraphs (a)(1) through (a)(3) of this section.

(c) Definitions ——

4] Adjaceﬁt: The term adjacent means bordering, contiguous or neighboring. Waters,
including wetlands, separated from other waters of the United States by man-made dikes or
barriers, natural river Berms, beach dunes and the like are “adjacent waters.”

(2} Neighboring: The tetm neighboring, for purposes of the term “adjacent” in this section,



includes waters located within the riparian area or floodplain of a water identified in paragraphs
(a)(1) through (a)(5) of this section, or waters with a sufface or shallow subsurface hydrologic
connection to such a jurisdictional water.

(3) Riparian area: The term riparian area.means an area bordering a water where surface or
subsurface hydrology influence the ecological processes and plant and animal community
structure in that area. Riparian areas are trénsitional areas between aquatic and terrestrial
ecosystems that influence the exchange of energy and materials between those ecosystems.

(4) Floodplain: The term floodplain means an area bordering inland or coastal waters that was
formed by sediment deposition from such water under present climatic conditions and is
inundated during periods of moderate to high water flows.

(5) Tributary: The term tributary means a waterbody physically characterized by the presence
of a bed and banks and ordinary high water mark, which contributes flow, either directly or
through other waterbodies, to a water identified in paragraphs (a)(1) through (a)(3) of this
section. A waterbody that otherwise qualifies as a tributary under this definition does not lose its
status as a tributary if, for any length, there are one or more man-made breaks (such as bridges,
culverts, pipes, or dams), or one or more natural breaks (such as wetlands at the head of or along
the run of a stream, debris piles, boulder fields, or a stream that flows underground) so long as a
bed and banks and an ordinary high water mark can be identified upstream or downstream of the
treak. In addition, wetlands are tributaries (even if they lack a bed and banks and ordinary high
water mark) if they contribute flow, either directly or through other waterbodies to a water
identified in paragraphs (a)(1) through (a)(3) of this section. A tributary, including wetlands, can

be a natural, man-altered, or man-made water body and includes waters such as rivers, streams,



lakes, impoundments, canals, and ditches not excluded in paragraph (b)(4) and (b)(5) of this
section.

(6) Wetlands: The term wetlar;rds means those areas that are inundated or saturated by surface
or groundwater at a frequency and duration sufficient to support, and that under normal
éircumstances do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally illélude sﬁamps, marshes, bogs and similar areas.

(7) Significant nexus. The term significant nexus means a more than speculative or
insubstaﬁtial effect that a water, inchiding wetlands, either alone or in combination with other
similarly sitvated {\raters in the region (i.e., the watershed that drains to a water identified in
paragraphs (a)(1) through (3) of this section), has on the chemical, physical or biological
integrity of a water identified in paragraphé (a)(1) through (3) of this section. Other waters,
including wetlands, are similarly situated when they perform similar functions and are located
sufficiently close together or close to a “water of the U.S.” so that they can be evaluated as a
single landscape unit with regard to their effect on the chemical, physical, or biological integrity
of a water identified in'parégraphs (a)(1) through (a)(3) of this section.

The following text replaces the definition of “navigable waters™ at 40 C.F.R. § 401.11:

(D) The term naﬁigable waters means the waters of the United States, including the territorial
seas.

(a) For purposes of all sections of the Clean Water Act, 33 U.S.C. 1251 et. seq. and its
implementing regulations, subject to the exclusions in subsection (b) of this section, the term

“waters of the United States” means:



(1) All waters which are currently used, were used in the past, or may be susceptible to use in
interstate or foreign commerce, including all waters which are subject to the ebb and flow of the
tide;

(2) Al interstate waters, including interstate wetlands;

3) The territorial seas;

(4)  All impoundments of waters otherwise defined as waters of the United States under this
definition;

(5) All tributaries of waters idéntiﬁed in paragraphs (1)} through (3) of this section;

(6)  All waters, including wetlands, adjacent to a water identified in paragraphs (1) through

- (5) of this section; and

(7)  Ona case-specific basis, other waters, including wetlands, provided that those waters
alone, or in combination with other similarly situated waters, including wetlands, located in the

same region, have a significant nexus to a water identified in paragraphs (1) through (3) of this

section.

{b) The following are not “waters of the United States™ ——

(1) Waste treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Water Act.

(2) Prior converted cropland. Notwithstanding the determination of an area’s status as
prior converted cropland by any other federal agency, for the purposes of the Clean Water Act,
the final authority regarding Clean Water Act jurisdiction remains with EPA; and,

(3) Artificially irrigated areas that would revert to upland should application of irrigation
water to that area cease; artificial lakes or ponds created by excavating énd/or diking dry land

and used exclusively for such purposes as stock watering, irrigation, settling basins, or rice



growing, artificial reflecting pools or swimming pools created by excavating and/or diking dry
jand; small ornamental waters created by excavating and/or diking dry land for primarily
aesthetic reasons; water-filled depressions created incidental to construction activity;
groundwater drained through subsurface drainage systems; gullies and rills; non-wetland swales;
and puddles;

(4) Ditches that are excavated wholly in uplands, drain only uplands or non-jurisdictional
waters, and have no more than ephemeral ﬂm;v; and

| (5) Ditches that do not contribute flow, gither directly or through other waterbodies, to a

water identified in paragraphs (a)(1) through (a)(3) of this section.

(¢) Definitions —

(1) Adjacent: The term adjacent means bordering, contiguous or neighboring. Waters,
including wetlands, separated from other waters of the United States by man-made dikes or.
barriers, natural river berms, beach dunes and the like are “adjacent waters.”

(2) Neighboring: The term neighboring, for purposes of the term.“adjacent” in this section,
includes waters located within the riparian area or floodplain of a water identified in paragraphs
(a)(1) thfough (a)(5) of this section, or waters with a surface or shallow subsurface hydrologic
connection to such a jurisdictional water.

(3) Riparian area: The term riparian area means an area bordering a water where surface or
subsurface hydrology influence the ecological processes and plant andranimal community
structure in that area. Riparian areas are transitional areas between aquatic and terrestrial

ecosystems that influence the exchange of energy and materials between those ecosystems.



(4) Floodplain: The term floodplair means an area bordering inland or coastal waters that was
formed by sediment depositioh from such water under present climatic conditions aﬁd i§
inundaf.éd during pertods of moderate to high water flows.

(5) Tributary: The term tributary means a waterbody physically characterized by the preseﬁce
of a bed and banks and ordinary high water mark, which contributes flow, either directly or
through other waterbodiés, to a water identified in paragraphs (a)(1) through (a)(3) of this
section. A waterbody that otherwise qualifies as a tributary under this definition does not lose its
status as a tributary if, for any length, there are one or more man-made breaks (such as bridges,
culverts, pipes, or dams), or one or more natural breaks (such as wetlands at the head of or along
the run of a stream, debris piles, boulder fields, or a stream that flows underground) so long as a
bed and banks and an ordinary high water mark can be identified upstream or downstream of the
break. In addition, wetlands are tributaries (even if they lack a bed and banks and ordinary high
water mark) if they contribute flow, either directly or through other waterbodies to a water
identified in paragraphs (a)(1) through (a)(3) of this section. A tributary, including wetlands, can
be a natural, man-altered, or man-made water body and includes waters such as rivers, streams,
lakes, impoundments, canals, and ditches not‘ excluded in paragraph (b)(4) and (b)(5) of this
section.

(6) Wetlands: The term weflands means those areas that are inundated or saturated by surface
or groundwater at a frequency and duratién sufficient to support, and that under normal
circuﬁlstances do support, a prevalence of vegetation typically adapted for life in saturated soil

conditions. Wetlands generally include swamps, marshes, bogs and similar areas.

. (7) Significant nexus.: The term significant nexus means a more than speculative or

insubstantial effect that a water, including wetlands, either alone or in combination with other



similarly situated waters in the region (i.e., the watershed that drains to a water identified in
paragraphs (a)(1) through (3) of this section), has on the chemical, physical or biological
integrity of a water identified in paragraphs (a)(i) through (3} of this section. Other waters,
including wetlands, are similarly situated when they perform similar functions and are located
sufficiently close together or close to a “water of fhe U.S.” so that they can be evaluated as a
single landscape unit with regard to their effect on the chemical, physical, or biological integrity

of a water identified in paragraphs (a)(1) through (a)(3) of this section.



