LAMAR S. SMITH, Texas EDDIE BERNICE JOHNSON, Texas
CHAIRMAN RANKING MEMBER

Congress of the Wnited States

Aouse of Representatioes
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY
2321 RAYBURN House OFFICE BUILDING
WASHINGTON, DC 20515-6301
(202) 225-6371

www.science.house.gov

August 23, 2016

The Honorable Eric T. Schneiderman
Attorney General

State of New York

120 Broadway

New York, NY 10271

Dear Attorney General Schneiderman,

The Science, Space, and Technology Committee (“Committee™) is in receipt of your July
26, 2016, letter refusing to produce documents and information pursuant to a validly-issued
congressional subpoena served and accepted on July 13, 2016. Your office’s objections to the
July 13 subpoena include issues related to the Committee’s authority, jurisdiction, and
pertinence, as well as concerns regarding both the Tenth and First Amendments of the
Constitution. As explained in more detail below, the Committee finds these objections without
merit.

I. The Committee’s Investigation Is Legally Sufficient.

The Committee is conducting an investigation to determine whether the actions of your
office are having an adverse impact on federally-funded scientific research. If such an adverse
impact is discovered, the Committee may consider changes to federal law and/or the amount and
allocation of federal funding for scientific research. The Committee’s goal is to maximize the
efficient and effective use of federal tax dollars intended to advance the progress of science
without regard to non-scientific considerations such as a fear that certain types of scientifically
justified research may lead to costly state investigations and adverse political pressure.

Your office, at the behest of various environmental groups, is investigating alleged fraud
by Exxon and others, and to that end has issued subpoenas demanding the production of
documents and communications between, among others, Exxon and scientists, both internal and
external, who conducted research relevant to the issue of climate change. This research is
funded by a variety of public and private sources, including the federal government. Although
you have not made your subpoena to Exxon publically available, it is likely that your demands
will include the work product of federally funded researchers. Why won’t you make your
subpoena public? What are you hiding?
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The Supreme Court, in Wilkinson v. United States," established a three prong test for
determining the legal sufficiency of a congressional subpoena. First, the Committee’s
investigation of the broad subject matter must be authorized by Congress.? Second, Wilkinson
requires that the Committee have a “valid legislative purpose.” Finally, Wilkinson requires that
the demand — in this case, the subpoena — be pertinent to a subject matter authorized by
Congress.> As we now explain, the Committee clearly satisfies all three of the Wilkinson
parameters for a legitimate and constitutionally authorized legislative investigation.

A. The Committee’s Investigation Is Authorized.

First, with respect to authorization, this Committee is charged by the House with ensuring
that the United States remains the world leader in scientific discovery, research, and innovation.
The Committee furthers this goal by authorizing the use of federal funds, adopting legislation
establishing federal policy regarding science and scientific research, and conducting oversight
and investigative activities. In the Committee’s view, ensuring that scientists are free to pursue
research and intellectual inquiry in accordance with scientific principles without fear of reprisal,
harassment, or undue burden is necessary for the American scientific enterprise to remain
successful and for federal funding of scientific research to be most effective. Accordingly, the
Committee has an interest in ensuring that scientific research is not stifled by legal inquiries such
as the investigation launched by your office.

As the House’s chief authorizing body for research and development activities, the
Committee’s interest in the U.S. scientific enterprise is well established. Pursuant to House Rule
X, the Committee has legislative and oversight responsibility over “[a]ll energy research,
development, and demonstration, and projects therefor, and all federally owned or operated
nonmilitary energy labs; Environmental research and development; Marine research;
Commercial application of energy technology; and Scientific research, development, and
demonstration, and projects therefor.”® House Rule X is explicit in stating that “all bills,
resolutions, and other matters relating to subjects within the jurisdiction of the standing
committees . . . shall be referred to those committees.”™

The Committee has a long history of exercising both legislative and oversight functions
within its research and development jurisdiction. In the 114" Congress, the Committee reported,
and the House passed H.R. 1806, the America COMPETES Reauthorization Act of 2015, which
authorized funds for research and development enterprise at the Department of Energy (“DOE”),
National Science Foundation (“NSF”), and the National Institute of Standards and Technology
(“NIST”).® The Committee was the source of similar legislation in 2007 and 2010.” This

' Wilkinson v. United States, 365 U.S. 399, 408-09 (1961).

2Id.

3 1d. at 409.

4 Clause 1(p) of Rule X.

5 Clause 1 of Rule X.

®H.R. 1806, America COMPETES Reauthorization Act of 2015 (introduced Apr. 15, 2015, passed by the U.S.
House of Representatives on May 20, 2015) (emphasis added).

7H.R. 2272, America COMPETES Act (P.L. 110-69) 2007; H.R. 5116, America COMPETES Reauthorization Act
of 2010 (P.L. 111-358) 2011.
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Congress, the Committee has been referred legislation on topics including low-dose radiation
research, harmful algal blooms, the Environmental Protection Agency’s (“EPA™) Science
Advisory Board, DOE labs, ocean acidification, and marine hydrokinetic renewable energy. To
date, 163 bills or resolutions have been referred to the Committee.

Similarly, the Committee’s oversight history is equally robust, with recent oversight
inquiries and investigations into subjects ranging from NSF and DOE research grant-making
procedures to EPA permitting processes. Two recent examples of the Committee’s oversight
work related to protecting scientists and researchers involve two cases in which a DOE scientist
and a Food and Drug Administration scientist were separately targeted for communicating with
Congress. Cases such as these are extremely troubling, and the Committee has a duty to ensure
that all scientists are able to conduct research free from interference and intimidation and without
having the conduct of their scientific inquiries affected by political or ideological pressures or
fear of reprisal.

Part and parcel of the Committee’s oversight power is the ability of the Chairman to issue
subpoenas and negotiate subpoena compliance without minority participation. Your August 18,
2016, letter accusing my staff of “partisan gamesmanship” reveals a profound misunderstanding
of Committee and House rules.® Specifically, Rule IX of the Science Committee rules delegates
the power to authorize and issue subpoenas to the Chair of the Committee, as provided under
clause 2(m)(3)(A)(i) of House Rule XI, which gives the Committee the option to do so.” The
Committee and my staff have therefore followed all applicable rules in negotiating your
compliance with the subpoena. Before you further accuse my staff of “categorically false”
explanations, I suggest you familiarize yourself with these rules and procedures. Staff remain
happy to assist you with any questions you may have on these points.

B. The Committee Has a “Valid Legislative Purpose.”

Second, the Committee clearly satisfies Wilkinson’s requirement that a “valid legislative
purpose” exists. For instance, under Rule X, this Committee authorizes all federal research and
development funding that is not military or medical. Accordingly, should your investigative
actions cause or threaten to cause an imbalance in scientific inquiry for non-scientific reasons,
the Committee could seek to correct such an imbalance through its authorization power by
(1) directing certain research be federally funded, (ii) redirecting current federal scientific
research, or (iii) authorizing federal funds for more targeted research at the agencies under the
Committee’s jurisdiction. The documents and information compelled by the July 13 subpoena
directly bear on whether such corrective action by the Committee is necessary.

In addition, the Committee has a responsibility to ensure that taxpayer dollars authorized
and appropriated by Congress are not being misspent. The Committee has had a longstanding
interest in grants funded by NSF, including those awarded to universities and private companies.

8 Letter from Leslie B. Dubeck to Hon. Lamar Smith (Aug. 18, 2016).

? Rule IX of the Rules of the H. Comm. on Science, Space, & Tech. (114th Cong.), available at
https://science.house.gov/sites/republicans.science.house.gov/files/documents/hearings/Committee%200n%20Scien
ce%2C%20Space%2C%20and%20Technology%20Rules%20114th%20Congress%20v2_0.pdf.
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Given the Committee’s jurisdiction over NSF, the Committee also has an interest in the research
funded by NSF grants. Most research is funded by a combination of private and government
sources.'® Like many other large energy companies, researchers employed by Exxon have
received grant awards from federal sources. Additionally, NSF and Exxon jointly fund projects
and programs such as Research Experiences in Solid Earth Science for Students, and the
American Mathematical Society Task Force on Excellence. Furthermore, Exxon partners with
universities, themselves recipients of millions of dollars in federal funds, to conduct research. If,
as a result of your investigation, the private sector feels pressure to make research funding
decisions based in part on a desire to avoid burdensome state investigations and political or
ideological coercion rather than on the basis of pure scientific merit, it is this Committee’s
responsibility to identify that imbalance and correct it by directing funding elsewhere. The
documents and information being sought by the Committee subpoena will help determine
whether any such imbalance or chilling has occurred.

The NSF’s Science & Engineering Indicators 2016 delineates total U.S. R&D
expenditures by source of funds: Business: 65.2%; Federal government: 26.7%; Universities and
colleges: 3.3%; Nonfederal government 0.9%; Other nonprofit organizations: 3.9%. Any
disincentive to industry maintaining its position as the dominant source of funding for R&D will
have a detrimental impact on the nation’s scientific enterprise. If businesses believe that the
research they fund can be mischaracterized for political or ideological reasons and used to build
cases of fraud against the company, they will have a powerful incentive to cease funding that
research and instead to direct their funds elsewhere. This, in fact, may be your goal. Similarly,
if scientists believe that their industry-sponsored research, or discussions with industry about
research funded by other sources, will be subpoenaed if it is in disagreement with the beliefs and
preferences of state officials or advocacy groups, they will have a powerful incentive to cease
conducting that research or disseminating the results of their research to all interested parties.
Maybe this is your goal, too. This Committee has an interest in informing itself of these trends
and effects and potentially offsetting any trends or effects that would skew research in one
direction or another on the basis of non-scientific considerations like these.

Either of these scenarios could result in dramatic cuts to or misdirection of research
funding by non-federal sources. If that occurs, the Committee may be forced to take a host of
legislative actions, including authorizing increases in federal funding for scientific research to
make up for the reduction in or misdirection of funding from other sources. The documents and
information demanded in the July 13 subpoena will help inform the Committee if such actions
are warranted and necessary.

C. The Committee’s Inquiry Is Pertinent.

Finally, The Committee’s inquiry satisfies Wilkinson’s pertinence requirement. Federal
courts have interpreted pertinence broadly, requiring “only that the specific inquiries be

10 Science & Engineering Indicators 2016 Report, Chapter 4, https://nsf.gov/statistics/2016/nsb20161/#/report/front-
matter (last visited Aug. 16, 2016).
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reasonably related to the subject matter under investigation.”!! The documents and information
requested in the subpoena served on July 13, 2016, will allow the Committee to assess the effects
of your investigation on the research of climate change scientists. Since the Committee has sole
jurisdiction over research and development (“R&D”) authorizations or funding measures with
the exception of military and medical, this Committee could most certainly prepare legislation as
noted above that would direct or divert funding to offset or correct any harmful effects your
investigation may have on the overall funding and progress of our nation’s scientific R&D
enterprise.

The Committee’s inquiry plainly satisfies the requirements of Wilkinson: it is authorized,
has a valid legislative purpose, and is pertinent. As such, the Committee’s investigation is
lawful, and the Committee has the authority and jurisdiction to issue the July 13 subpoena and
enforce its compliance.

IL. The Committee’s Inquiry Is Faithful to and Consistent with the Tenth Amendment
and Longstanding Federalism Principles.

As you note, the Tenth Amendment “confirms that the power of the Federal Government
is subject to limits,”!? but the Committee acts well within those limits through its inquiry, which,
as discussed above, is duly authorized pursuant to its core legislative function.!* Contrary to
your assertions, the Committee’s inquiry infringes on no sovereign state “right” because it
commandeers no state regulatory or legislative function on its behalf. Unlike attempts to
conscript state executive branch officials'* or commandeer state legislative processes,'® the
Committee here seeks only information pertaining to the effects of a state investigation —
information that bears directly on subject matters within the Committee’s jurisdiction. The
Committee is not, as you suggest, attempting to “install[] individual members of Congtress as
overseers of New York’s local law enforcement decisions.”'® There is no attempt to
commandeer or otherwise compel or forbid the execution of state law enforcement functions; the
Committee seeks neither to regulate or direct the Attorney General’s investigation, nor to
influence its conclusion. Far from imposing congressional prerogatives on state law enforcement
functions, the Committee’s investigation exists separate of the Attorney General’s.

Federal courts have spoken directly to the application of federalism principles to state
compliance with federal subpoenas. In denying a state attorney general’s motion to quash a
federal subpoena on the grounds that it violated the Tenth Amendment, a federal appeals court
announced that “the impact of a subpoena on state functions is markedly different from... [a]

' Morton Rosenberg, When Congress Comes Calling: A Primer on the Principles, Practices, & Pragmatics of
Legislative Inquiry, The Constitution Project, http://www.constitutionproject.org/wp-
content/uploads/2009/07/WhenCongressComesCalling.pdf (last visited Aug. 15, 2016).

12 Letter from Leslie B. Dubeck to Hon. Lamar Smith 2 (July 26, 2016) [hereinafter July 26 Response].

13 The Supreme Court announced as much by describing the Tenth Amendment’s corollary: “If a power is delegated
to Congress in the Constitution, the Tenth Amendment expressly disclaims any reservation of that power to the
States...” New York v. United States, 505 U.S. 144, 156 (1992).

" Printz v. United States, 521 U.S. 898 (1997).

15505 U.S. 144 (1992).

16 July 26 Response at 2.
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direct system of regulation that requires a reallocation of state resources.”!” And where, for
example, “the [federal] government is asking the states to provide information” regarding state
programs, such action “has never been held to violate the Tenth Amendment.”'® Case law has
time-and-again vindicated the federal government’s ability to issue subpoenas to state officials as
consistent with federalism principles; that your office could not find “any prior Congressional
subpoena directed at a State Attorney General”!'® has no bearing on the Committee’s valid power
to issue such a subpoena pursuant to its jurisdictional authority under House rules and the
Constitution.

Your July 26, 2016, letter cites Tobin v. United States, and attempts to characterize this
Committee’s inquiry as a “sweeping investigation.”? Tobin, however, is clearly not relevant. It
involved a criminal prosecution for contempt for failure to respond to portions of a subpoena
seeking documents that, the court concluded, were not within the scope of the committee’s
investigative authorization and related to a subject that the House may well have lacked
constitutional authority to address legislatively.?! None of those concerns is applicable here.
Moreover, the state agency in Tobin actually did produce documents in response to the
congressional subpoena, which your office has unlawfully refused to do.*

Finally, your letter also includes language from Hearst v. Black and attempts to liken the
pending subpoena to a “dragnet seizure.”** The Committee disagrees with this characterization,
which clearly is meant to alarm readers. In fact, Hearst bears no relationship to the Committee’s
investigation. In Hearst, a Senate committee had coerced the Federal Communications
Commission to violate the Communications Act by unlawfully seizing and turning over to the
Committee all of a newspaper publisher’s private telegrams, including those pertaining to
“matters unrelated to the legislative business in hand.”?* Here, the Committee’s subpoena is a
narrowly tailored request for three categories of documents and communications, one of which
involves communications between your office and federal officials. The Committee is plainly
entitled to this carefully defined and limited set of documents.

III. The Committee’s Request for Documents from the Attorney General Does Not
Imperil First Amendment Rights.

You argue that “[d]isclosure of [] communications” between the Attorney General’s
office and named environmental groups would “chill communications between third parties and
[your office], along with other exercises of valued First Amendment rights,”? and as such, all
communications between the Attorney General and various environmental groups must be

' In re Special April 1977 Grand Jury, 581 F.2d 589, 592 (7th Cir. 1978).

18 Freilich v. Bd. of Dirs. Of Upper Chesapeake Health, Inc., 142 F. Supp. 2d 679, 697 (D. Md. 2001), aff’d sub
nom., Freilich v. Upper Chesapeake Health, Inc., 313 F.3d 205 (4th Cir. 2002).

19 July 26 Response at 3.

20 Tobin v. United States, 306 F.2d 270 (D.C. Cir. 1962).

2 See id. at 276.

2.

2 Hearst v. Black, 87 F.2d 68 (1936).

24 Id at 315-16. In addition, and any event, the court denied relief to the publisher. See id. at 317.

25 July 26 Response at 3.
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shielded from the Committee’s inquiry. This reflects a misunderstanding of the application of
First Amendment protections to congressional investigations.?®

As a threshold matter, by arguing that “the nongovernmental entities named in the
Subpoena have First Amendment rights of free speech and ‘to express their ideas... to their
government...’”, you appear to be invoking purported First Amendment claims (namely, of
speech and petition) of the various environmental groups, which you have no standing to raise.?
Claims of free speech protection in the realm of congressional inquiry are properly raised by the
speaker who wishes to protect his speech. To the extent you wish to shield the environmental
groups’ speech from subpoena, your argument more fairly resembles a privilege claim belonging
exclusively to those groups. If the documents the Committee requests implicate any First
Amendment rights of environmental groups, that objection must be raised by those groups
themselves, not by you.

7

As always, the Committee welcomes the opportunity to discuss the scope of the subpoena
with you or your staff. To arrange a meeting or discuss matters over the phone, please contact
the Committee staff at 202-225-6371. Thank you for your attention to this matter.

Sincerely,

lynase AN

Lamar Smith
Chairman

Ges The Honorable Eddie Bernice Johnson, Ranking Member, Committee on Science, Space,
and Technology

26 See, e.g., Senate Permanent Subcomm. on Investigations v. Ferrer, 2016 U.S. Dist. LEXIS 103143, *30, *32-33
(D.D.C. Aug. 5, 2016).
27 Id



